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APPELLEE'S ACCOUNT OF EVENTS LEADING UP TO 

ier ornTel COURT'S ORDER OF DESMESSAL CANTOT 

OSeCUREV CERTAIN BASIC FACTS WHICH COMPEL THE 

GGneLUSTON THAT DISMISSAL OF THE ACTION BELOW 

CONStrevrieD AN ABUSE OF DISCRETION: 

Appellee's account of the events leading up to the entry 
Ehe order of dismissal cannot obscure certain facts which, 
ACugh set forth in Appellant's Opening Brief, are so crucial 
the proper determination of the instant appeal that they bear 
Eeration. 

First, nothing which occurred prior to Appellant's dis- 
rge of his counsel in December of 1966 -- just a few months 


Or to entry of the order of dismissal -- could even renotely 


Mery Cismissal of the action for lack of diligent prosecution or 
Meee to comply with court orders. United's insinuation to the 
Beary notwithstanding, it is clear that at all times Perovich 
@eene burden of prosecution with full fidelity to his obligations 
} to the Court and opposing counse1.2/ 
Seconda, Whe District Court itself acknowledged that the 
act of Perovich which arguably did delay the prosecution of 
action, his discharge of a sole-practitioner attorney who had 
usted himself in the course of trying to get the action below 
melated actions to trial, was not done for disruption or delay. 
Court found that it was the result of "a sudden hasty decision 
me eon iyritation, not upon reason"; and it did not warrant 
Meet. «6 (RTS 1/17/67, page 73, line 1 to page, 174, linerG]). 
Thirc, Aopelbant's failure to file @ trial brief nan 
ime set by the District Court was not the result of indifference 
structionism. On the Berney). eRe all times after new counsel 
mred the case in January of 1967, Appellant prosecuted the action 
yrously and in the manner which Appellant penises was most 


ee Oe i A te 


Appellee seeks to impart the impression that the District Court 
dissatisfied with the way in which Perovich's former counsel, 

| Joseph Hall, Esq., conducted the case [Appellee's Brief, 

me 9-10; Exhibit BJ]. While the Court may have criticised 

Hall on a few particulars, its overall impression of Mr. Hall 
videnced by the manner in which it complimented him as "a 
Swerking man’ [R.T. 12713/66, p. 58, lime 15] and "felt he 

-l] was pacing himself too hard and I told him not to kill 
Bae. 6 (hh T. 63/18/67, p. 17, lines 1-3; see Appellant's 

sing Brief, page 10, footnote 5). 


Mey tO produce a final disposition of his claim on its 
Mees, NOt upon the basis of some defect in the presentation 
miat claim. 
Both pepe 1bé and whe Brstrict Coumet Irises 
Morandum of Dismissal lay great stress upon Appellant's 
eee tO Nave the trial brief filed by a given date [C.T. 
mero y, lines 1-32; Appellee's Brief, pages 14-16]. 
Appellant does not mean to minimize the significance 
meemises which a litigant makes to a court in the course 
litigation. They create serious responsibilities and a 
Supers properly in treating their breach as a grave Matter 
deed. But, nevertheless, when a litigant does fail to abide 
@ promise, the court, in determining whether or not it is 
Bropriate to penalize him for doing so, must consider the 
meumstances out of which the failure arose and the consequences 
Bie savdunre both upon the-court and other litigants. 
When Perovich's attorney, Les J. Weinstein, Esq., 
Bepted April 4 as the deadline for filing the ese a0) bie, 
ere is no reason to believe that he did so with anything 
mer than complete good faith. If the facts were otherwise, 
mld Mr. Weinstein, an experienced antitrust lawyer, have been 
Bingenuous as to characterize the Court's action in giving 


2/ 


Meuntal this date as "more than generous" ?— 


' Appellee contends that "at least two of the motions [which 


Once Mr. Weanstein got deevly into the case, howewer, 

Became convinced that unless Perovich was granted certain fe@lief, 
' 

@emtity to prepare an adequate trial brief would be materially 


@ered. At this point, Appellant, if he may be permitted 


ellant subsequently made] had been contemplated by new counsel 
mee-tore he undertook the Perovich representation" [Appellee's 
me, page 20]. The contention is based upon an alleged conver- 
mon between Mr. Weinstein and United's counsel, described in an 
Brified memorandum, in which Mr. Weinstein supposedly "stated 
mr fe undertook to represent the Perovich phaintiffs, he would 
Meeo undo certain prior rulings, specifically mentioning the 
Bective order regarding defendants’ documents and the order re- 
mig to the relevancy of evidence of concrete pipe agreements" 

m 3760, lines 8-12]. 


Bopellant will leave the propriety of attorneys using casual 
Bements of opposing counsel in the manner in which Mr. Wein- 
in's alleged statement was used by United's counsel to the 
rt's judgment. 


Be that as it may, and regardless of what statements Mr. Wein- 
an did or not not make to United's counsel, undoubtedly Mr. 
ptein was giving thought to a variety of courses of action 
mec he Secome counsel for the plaintiffs, imcluding the motions 
Me -10n, It docs not follow fromthis, however, that Mr. 
Astein was committed to those motions on January 18, when he 
Meeeoo tic April 4 deadline for the trial brief. He had just 

me onougi a hearing which was clearly suf@fiicirent to bring 

ut a change in any tentative plans which he might have had 
erding the prosecution of the action. Until Mr. Weinstein 
Bally got deeply into the case he couid not have known how 
ential the relief which he allegedly mentioned to United's 
msel was to his case, and as of the date on which he accepted - 
April 4 deadline he did not even have a complete set of files 
his possession. [See Appellant's Ovening Brief, vages 45-46]. 


Meco a metaphor, found himself at a "fork in the road." One 
msisted of foregoing the necessary relief, taking a gamble 
Base in which approximately four years of court and attorneys' 
mea very large sum of money had been invested, and preparing 
Mm possible brief under the circumstances. Naturally, such a 
meant lead to ultimate failure, not because Appellant's case lacked 
@eeerecause he was deprived of the-opportunity to prove the merit 
Merec. (Again, as Appellant pointed out in his Opéning Brier, 
a be difficult to exaggerate the importance of the trial brief 
Ultimate disposition of the action below and the related actions. 
Meaetailed blueprint for the conduct of the trial amounting to the 
Meron Of the Plaintiffs' cases on paper, and its completion would, 
m~meroan tliat the Plaintiffs were ready for trial.) [C.f. 3203, 
moO 2204, line 14; Appellant's Opening Brief, pp. 8-9]. 

The other path consisted of not gambling with a case in 
Benuch time and money had already been invested, not preparing a 
Seedadequate trial brief, but of attempting to serve the ultimate 
meror thesyucateial process, a disposition on the merits, and | 
the motions required to obtain the necessary relief. 

It may be that Appellant was not entitled to the relief sought 
Motions. it may be, as Appellee urges, that Perovich's right 
i the complaint to allege an attempt to moncpolize was waived 
wabure Of chcir exhausted attormey to file the proposed ameud- 
few months earlier [Appellee's Brief, pages 18-19, 60-61}. 

itemnay fe thet the Drstrme: Court acred properly am denyvumg 
wes mocion for moOcdiricatron of the protective order which 


ed Perovich and the president of a corporate plaintiff 
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Meeceated case, Charles Davin, from seeing some. 90,000 documents 

ga the Defendants had produced curing the course of discovery, 

metnough there was overwhelming evidence that the documents were 

Atelligible to Appellant's counsel and the only two persons who 

Mpractical matter were available to assist Appellant's counsel in 

Brpreting the documents were Perovich and Davin; and even though 

justification for the protective order, the protection of trade 

rets, did not seem to require the Defendants to obtain a protective 

Bm against each other [See Appellant's Opening Brief, pages 51-53). 
Tit mey be that the District Court was right in denying 

Sllant's motion for clarification and/or reconsideration of 

orders on certain discovery matters, even though it had granted 

sisely the relief which Appellant sought in other "western 

> cases" and even though the ruling would apnear to be erroneous 

ax the decision of the United States Supreme Court in ous aap 

Mere mnion Carbide, 370 U.S. 690, 698-700 (1962) {See Appellant's 

ming Brief, page 54]. | 
But so what? Can it be said that Appellant acted beyond : 

pale of reason in seeking such relief; that there was no reason- 

> possibility that he was entitled to the relief? Even the Dis- 

st Court which ultimately denied the motions, acknowledged that 

Beves a possibility that they would be granted [R.T. 3/18/67, 

7.79, Mine 18 to page 80, line 21); and an examination of the 

Lng papers, the pavers in opposition, and the proceedings before 

District Couct revealed that they were a matter of serious con- 


sration and that Appellant's right to the relief sought was, at 


meet, argucdbie (C.T. page 3634-3841; R.T. 4/6/67, morning, pages 
7, afternoon, paces 1-60]. 
| Had the motions been granted, it was clear from the 
Beict Court's ewn statements that Appellant would have to 
given Bcaitronal time ({R.1T. 3/18/67, page 77, lines 17-24] 
== Enee trial brief. Thus Appélant"s right “ter centinue 
the case,was, in effect, made contingent upon the outcome 
micillary motions. 


Fourth, Appellant's election to make the motions in question 


consequent failure to comply with the District Court's deadline 
mot result in a disruction in the District Court's calendar 
aterially prejudice the defendants. Had the District Court 
forced to postpone a scheduled trial because of the unavail- 
dity of the trial brief, perhaps the situation would have 
Gifferent. But here no date for the trial of the action 
been set and in fact the District Court had plainly indicated 
the case mignt not be tried until the following year [R.T. 
mo7, pege 175, line 16 to page 176, line 2]. Similarly, IG 
A4ifficult to conceive of any substantial prejudice to United 
Iting from the brief not being filed. Undoubtedly, the memory 
ttorneys and witnesses with respect to relevant facts dims 
ime goes on [see Appellee's Brief, pages 22-23]; but, after 
, it seems unlekely that memories refreshed in October and 


mber of 1966 in connection with alleved "Substantial preparation" 
depositions would be a great deal dimmer in June of 1967 
they were in April of 1967. In any event, some celavs 


inevitable in litigation; unless they are unreasonable, 
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Ly mee simply something with which the parties nust live. 
Fafth and finally, once the motions were denied, Appellant 


ees £Or an extension until some remote future date to file the 


See brief. It offered to have the required trial brief filed by 


y is, 1967, a cate only approximately three weeks after the date 


EO 


Memon the trial court enverec Lig. Ondemeof Glsmnigaal fC fie 


fm ee nae a ee 


a ee we nn a ee ee | 


moo lJ>, line 19 to page 3936, line 39]. It is trues, as Appellee 


iw 


@its, that "subsequent diligence is no excuse for past negligence" 

Mellee's Brief, page 55). But where was the negligence here? 
Appellee's suggestion that this offer was a "ploy",an 

Micere effort to make Appellant's position 100k Beizeer” on 

Mal [Appellee's Brief, page 38], is, Appellant submits, pre- 

ptuous and totally unwarranted. If Apvellee really believed that 

Meemowly a ploy’, why didn't it call the bluff by withdrawing 

motion to dismiss? Certainly United would have been in no 

Be position by waiting another month or two for entry of an 

fm Of Gismissal, and its contention that dismissal was warranted 

aa have been greatly enhanced. The reason it did not do so 


mee cus -- United was afraid that Appellant would indeed file 


Mmaial brief. 


uel 
NO 2UPTUIORITY CIVED BY ARPELLEF ALTE?S APPELLANTS 
COG CLUSION THAD THE DISMISSAL OF Str, ACPICH BELOW 
CO ireerD Al ABUSE Ole DISCRETION. 


sppeilee begins his argument with the statement that “A 
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x Sort Ss Dismissal For Failure To Comply With Orders of the 


be Or for Failure to Prosecute Will Be Reversed Only If The 


mt Has Abused Its Discretion” [Appellec's Brief, page 39]. 
Mhiss is, of course, a correct statement of the law. 
M@eiant would point out, however, that it is Such 4h apisee oe 
feet On ©O (dismiss in any but extreme cases. As stated in 
ham v. Florida East Coast Railway Co., 385 F.2d 366 (5th Cir. 
7) : 

"But "[tj]he sanction of dismissal is the 


most severe sanction that a court may apply, and its 


See oye 2a 130, 131. The decided cases, Waite 

noting that dismissal is a discretionary matter, 

have generally permitted it only in the face of a 

Clear record of delay or contumacious conduct by the 
PilaimeLat. (ereorLons ] © (305 98 eZ oa 

Appellee then proceeds to boldly SEOOmea that "[t]here 
»a number of cases closely resembling the Perovich case in 

mn the trial court has dismissed an action, and those dismissals 


Me eecn Unitorinly upheld on appeal.” ([Appeilee’ s Brief, page 


Am @xamination of the numerous cases cited by Appellee, 
ever, weveals that meither individually nor celleectively do they 
Mm out this contention. What Appellee has done, apparently, is 


fix upon certain superficial similarities between the cases which 


meees and the instant case, while remaining myopic to fundamental 
@enctions. 
Popeltce characterizes Grunewald v. Migsouxi (eric 


meee CO., 331 P.2d 983 (8th Cir. 1964) -- one of the cases upon 
Meevppellee appears to rely most heavily -- as "[blearing a 
Being resemblance" to the instant case, apparently because 

Mm involved successive continuances and substitutions of counsel. 
Meee’ S Briel,» page 41]. What he ignores, however, is That 

See -ewald there was apparently a fifteen-month hiatus during 
O1,so far as appears from the opinion, nothing substantial 

meme to aayance the case to trial. In the instant cate, of 


Bee, Appellant was working constantly toward bringing the 


Peomem tal wedjucication. 4ore than that, Grunewald cemeemned 


Mraiiure 860 file a trial brief on a given date, but a @arlure 
Be preparea for a scheduled trial. The latter is obvicusly 
Pee upeave to the administration of justic® @nd prejudicial 
BpmNosing counsel than the former. 

In another case upon which Apnellee relies heavily, 
mea  onsemag Dxop Forge Co.,; 224 F.2d 440 (6th Cir. 1942), 
missal was based on derelictions far more extreme than any 
Biicn Perovich is guilty, and far greater prejudice to the 
meat theneany which Unite@esuféfiered here. In -Refior, trial 
mctually begun ten months after the filing of the action 
Pe mproxiimately five years prior to theedismessel. Folllomng 
commencement of the trial, there were long hiatuses -- in the 


Mecace @ Matter of years -- Guring Which asperently meth ig 
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mi was done to advance the case to final determination, despite 
mact that restraining orders were in effect which materially 
fred the ability of the defendant to conduct its business. 
EYVOsOf the cases which Appellee cites, lloopers wa Chivsier, 
epee. , 22> Fwad 321 (Sth Cir. 1963), certidens, 377 U.S. 967, 
Blue Mountain Construction Co. v. Werner, 270 F.2d 305 (9th 
meee), Gert. den., 361 U.S. 931, involved situations im which 
mewas’ a Celiberate refusal by the plaintiff to preceed to 
a emeeourt ie opviously justified in Gismissing under these 
Bmstances, but that fact is irrelevant to the instant case 
Becewme, priox to the entry of that order of dismissal, Appellant 
Fed to proceed with the case if only he was given to a date 
Bximately three weeks after the date unon which the dismissal 
F waS uitimately entered in which to prepare his trial brief. 
Appellee asserts that "[a]nother aggravating factor 
ifying dismissal of the Perovich case was that plaintiff's 
sal to pay sanctions and to proceed with the trial brief was 
oe -omouely, Citing O'Brien v. Sinatra, 315>F22d 637 (Oth 
1963). [(Appellee's Brief, page 45). 
Appellant agrees that the intent of the plaintiff is 
levant factor in determining whether dismissal is warranted. 
the interest of the Appellant was not to frustrate court 
rs but only to bring a case in which he had invested so much 
and money to a disposition based upon its merits, not upon 
Beacequacy or its presentation. 
Sandee Hanufacturing Co. v. Rohm & Haas Co., 298 F.2d 41 
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eres, 1962) and Becker v. Safelite Glass Corp., 244 F.Supn. 
meewemseas 15965), are cited by Appellee tosunport Lts 

Mention that "courts have shown no hesitation in dismissing 

Mm. antitrust damage cases, and certainly have not treated 

Merust cases as something sencial [sic],less suscevtible to 

Meese l wien a plaintiff fails to prosecute or defies court 

mies." [Appellee ' s Brief, page 46]. 

Appellant agrees that courts have dismissed anti-trust 
mons on these grounds and has never argued to the contrary. 
does believe, however, that the fact that antitrust cases 
Mead important public policy and that an antitrust plaintiff 
mepear a particularly onerous burden are among the many factors 
mec court imust take into account in determining whether or 

Mistiiecat 15 the appropriate remedy. Neitmér Sandee mor 
mc: indicate otherwise. 
"ee ice Cites seven cases, Levane v. Col@earc ralmelive 


emer cos eee s2 (2nd Cir. 1960), cartwden., 365 Dis. e241; 


Ez ¥. Hooper-Holmes Bureau Ine., 327 Fs2e 050s ee Cire cre 


ee 


page Machinery Company v. Hayssen Manufacturing Conmvany, 266 


eee Cig. 9959); Sleck vy. J. C. Penmey Company, 26 F- 


fee eee Db. Pa. 2900); Fitzsimmons v. Gilomn, 36099 .2d 9561 
meee. 1960); Janousek v. Wells; 303 F.2d 118 (8th Cir. 1962); 
mem v. fexas Company, 27 F.Supp. 992° (N.D. Ala.) 1939) from 

eh it ceneralizes that "failure to comply with a court order 


Mabiuvre to perform a Step necessary toe the continuation of tae 


e will furnish emole grounds to justify the trial c6wrt in 


a Meing its discretion to dismiss the action." ~[Appellee's 


He is difficult to see how the cases, or indeed the 
ei e@action drawn therefrom, contribute to the resolution of 
Bistant case. Obviously there are many cases in which "failure 
fomply with a court order or failure to perform a step 
Ssary to the continuation of the case" has been held to justify 
mssal. Equally obviously, there are many cases in which these 
Meee ve bcen held not to justify dismissal. ‘Thus Che Pseue is 
menether Appellant failed to comply with a court order or perform 
beep necessary to the continuation of the case but whether, 
dite that fact, cismissal was apnropriate. ‘The cases cited 
\ppe Llee Comerizbuce Little to the resolution of this question. 
teememy. COlacate-Palfolive Co., 283 F.2d 532) (2st. 
m, a one-paragraph opinion, was a case in which plaintiff 
led to appear at trial and in which the facts disclosed at 
Fe-trial conference indicated .that he did not have a valid 
im in any event. : 
Wirtz Vv. Hooper-Holmes Bureau, Inc, ;327 F.2d 929 (5th 


pee ee ae a ce em a ee ce er ae ee 


meoGs) Was a Case in which th 
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irrevocably refused to comply with a court rule requiring 
Beereitieto provide the defendant wich a list or elie witnesses 
Slanned to call. The situation was obviously far different 

m that involved in the instant case. 


Weeeats Teciinery Ce. Vv. Wieyssen Banulacticine ico. 


ne ee i et a a ae es ee 


——-- 
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Pee Gen Cir. 1950), 1ahe Wirtz, involved an essetite 
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Bal situation. 

Po Slee. Vv. J. C. Wenwey Company, 26 F.R.1. 209 "(WD 
moo), the plaintiff failed to file a pre-trial statement 
bite four notices froin the court to do so. 


Wemeomens Vv. Gilpiry, 368 F.2d 561 (8th Cir. 1966) was 
Meet Which a fifteen-month hiatus took place during which 
fe was, so far as appears from the record, nothigg domme toe 
Meeee case forvard. When the court moved to dismiss the plaintiff 
wm a statement in opposition which "made no showing of cause 
Mie action should not be dismissed" (368 F.2d 562). 

Mudie Vv. vells, 303 F.2d lle (8th Car. UG2) Sure 
Mititfts, to quote the court, "“impeced the progress of the 
Miet2on iy every obstacle and maneuver which their ingenuity 
Meo. (203 £.24 122) -- hardly the situation in Ge 


sant case. 
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TSAO Ve) Vem Aee Cone? i aol 


SO ee 


eee wd. 6960), 1S no rore than an order of the Dpistrict 


Peetenissing thie action for plaintiff's failure to appear 


all 


pre-trial conference. ‘The action was not, so far as appears, 
Bere Opinion, ever subject to review in an acversary proceeding 
Me sche District Court or any other court. 

Boose lcee’s selivaice upom mussel] v. Cummingoana, 2308.26 
(Sth Cir. 195¢€) seems manifestly misplaced. By the very language 
fhe quotation from the case which Appellee sets forth [Appellee's 


Se oeees 47-72), the sicniticent factor@ras that a wery long 


fod had passed curing which no procress toward advancing the 
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Meco its ultimate disposition was inade. In PCT OVA hie Ga CIC 
Me hanc, except insofar as he was prevented from d6inasa 


Meay Order, progress toward getting the case to trial was 


ms being made. 

Pppelkees state that "[c)ases in which abuse ef dig@emetion 
msomissing has been found bear virtually no resemblance to the 
mel case” [Appedlec's Brief, page 48]. In fact, reversal of an 
B® Of dismissal may be warranted Gespite circumstances far 


extreme than any even suggested by the instant case. 


PieologCe. V..Merchison and Company, 397 F «gd 9920 .(3mq 


Mee) reercgued 1968, cert.den., @9 S.ct. 290 (1960), for 
mole, the action had been pending for eleven years when it 
Bismissed. During a large portion of this time virtually 
ming was done to move the case toward final resolution. Indeed, 
yr eleven years the plaintiff was still in the process of 
aring interrogatories. The court warned the plaintiff's 
sel on numerous occasions that unless he proceeded with the 
it would be dismissed. The delay was severely pre judieial 
mefendants in that during the eleven years that the case was 
ding two of the cefendants’ witnesses aired, the last in the 
® in which dismissal was ordered There was a court rule which 
horized dismissal in cases in which no action was taken for 
mou Of Gme year. Yet, notwithstamding alll cf the foregoing, 
Sore Gt appeals, cneWjudgs dmesemting, “comeluced “with the 
atest reluctance that in view of the unusual nature of the 


M@recatces Of this case tie 2m@zerest of jUStNCe will best 


merven by affording plaintiff an opportunity to prove its 
s at trial." (397 F.2a 929) 3/ 

Finally, Appellee argues that "Pactors Urged by Plaintiff 
Mitigation of His Conduct Have Been Rejected in Other Cases" and 
meas CO make such statements as "[a] new attorney ws not en- 
led to enter the case with a clean slate,” “lal paety who mice 
> been prepared may not obtain a continuance merely because he 


me prepared," "[ejfforts to settle an action do not constitute 
Sliance with court orders to prepare a brief," and "(d]elayed 
Meweoroooey COUrt Orders do not constitute compliance” ([Appellice's 
me pages 50-55]. 

Appellant does not dispute these propositions as such 
has never argued otherwise. Appellant does believe, howeverx, 
= the nature of the case, the reasons for the plaintiff's non- 
Bevance with a court order, the efforts which the plaintiff 
made to advance the case to its ultimate resolution, and 


willingness to comply in the’future are manifestly factors 


sh must be taken into account in determining whether or not 


The "unusual nature of the circumstances" of which the Court 
aks apparently refers primarily to the fact that "there appears 
9e no dispute that an amount of money is owed to plaintiff 


BapGic COmmractS in suit." (397 F.2 929). In the ingtant case, 
Fe are also circumstances which militate against imposing the 
alty of dismissal -- the advanced state of the case and the 


Mmemoncy, and eirort which have be€n invested in it. 
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Meee court abused its discretion in ordéring dismissal. 


Meee tre Cases cited by Appellee are to the contrary. 


Tay: 

Perera S INSISTENCE VHAT APPLLLANT VAS .FPIMamiCIALIY 
Ze hO SPAY Wht SANCTIONS Qh THE APRIL 7 LUE Dawe 

ioe Uo eer Onlin) BY ANNTUING EXCEPT CONJECTURE ALD, 
Pee, WESNFUL THINKINGs  ITIWANY CASH Whi POLAT wie 
ree CLOSSLY EXAGGERATED TNPORTANCE BY APPELLEES 
SVC wii FALLURE TO MAKE THE PAY ENT waits Piva ey 
Peres Grouib POR DISWISSAL UNDER THE CIikCuns tagiClsS. 


Appellee argues long and volubly, devoting nearly one 


Mcer of its brief to the pronosition, that, Anoellant had the 
Memeveiianle to pay the sanctions on the due date of April 

Meee tars ly cle@ted not to do so. [Appellee = Briel, pages 
BS). 

The references in Appellant's Opening Brief to Appellant's 
dancial ability are based unon statements an Giemat tide ese: 
Beltant Batris “. Perovich and W. 2. JefiLerson Brown, Esa. 
Seivaeayit Of Perovich, dated larch 1L€, 1567, stated in pertinent 
i 

"5. The onlv assets that I have of any substantial 

value which are not fully encumbered are my home and 


a) 


certain equinment which 


py 
Fh 
o 
ae) 
a 
ay 
Ke 
5 
vy 
iD 
Qs 
| 
QD 
o 
ra] 
al 
G 
@ 
Le! 
0 
= 


Weee) the inplace. dimming and/om raiebiliateabiom of 


concrete pine. I present 
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in any bank, or otherwise, except for the sums 
mecessary to feedvand clothe my family and pay my next 
mortgage payment. I have no present source of income 
although I do believe that I will be able to borrow 
between $5,000.00 and $10,060.00 in the next 60 to 90 
days. Accordingly, it is my request and desire that 
any sanctions the Court might impose against me in 
connection with the above captioned cases, not be made 
payable prior to August 1, 1967. 
"6. I have spent almost all of my time since 
Wenmweny 19, 1967 to date: 
(a) In an effort to raise money to pay 
costs and expenses in prosecuting Civil Case 
No. 63-278-MP and Civil Case No. 63-279-MP. 
(b) In an effort to raise money to pay 


my attorneys’ fees and other expenses that were 


Pprevieusly incurYée in cennecti onewaeietiat 
feygqation. : 

(c) Jinean@eltort cOumamise wency to pay 
the sanctions of approximately $5,000.00, which 
I am informed by my attorneys will be levied by 
the Court against me and Inplace Linings, Inc. 

(dq) In consulting with my attorneys in 
connection with — above captioned cases." 

- Wee 3714,, Jane 32 to page 375% line 25]. 


The affidavit of W. Z. Jefferson Brown, Esq., dated 
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meee, 1967, stated, in pertinent part: 
v2. On Of about April @ and 5, 1967, 7 eae 
Japweunetein, as attorneys for the plainttfs, 
communicated with Batris W. Perovich and Charles O. 
Davin, Dlaintiffs in the within action. ‘They were 
esked whether they were financially able to pay the 
Sametsons imposed by the Court in the amount of 9656 - 15" 
They each responded that they were not financially able 
to do so and did not have the funds available to them 
POepay the S@mctions." ([C.%. page 3907 lines M2=18]. 
The information contained in these affidavits was 
dected in statements to the Court by Appellant's counsel [see, 
met. 476/67, afternoon, page 51, line 25 to page 52, line 
age 53, lines 3-5] and in a "Notice of Refusal to Pay Sanctions", 
me Vay il, 1967, which gave as one of the reasons for non- 
Pate G= the sanctions: 
"The plaintiffs were financially unable to 
pay sanctions within the time ordered." 
eel. page 3077, lines 3-4) 4/ 
In any event, Appellant does not regard the question 


ees financial position on April 7 as of Wejor mportdnee in 


oe ne on le eS eer ee ee 


@he foregoing does not, of course, necessarily mean that it 
ld have been impossible for Appellant to borrow the sum in 
istiion from his counsel (assuming such was ethically permissible) 
otherwise, or even that Appellant's liquid assets were less than 
sum in question. But Appellant dic not live in a financial 
uum in which the sanctions were his sole cbligation, and obvicus- 
his other obligations would have to be considered in determining 
Miinancial ability to do anything. 
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Becisposition of this appeal because the sanctions were impropver- 
@ssessed, and even assuming, arguendo, that they were properly 
messed, Appellant did in fact offer to pay then eighteen days 
ber. Appellant submits that the effect of Appellee's treatment 
fem cimancial ability point is to @ivert the Court's @ttention 
MeeedtetS Which are far more significant to the disposition of 
> instant @ppeal.=/ 
Be that as it may, however, Appellant will answer 
Mellee's arguments on the point. They are, Appellant submits, 
6/ 


Mifestly inadequate.-— 


First, Appellee attaches an affidavit to the Appellee's 


we er 


The fourteen pages which Appellee devotes to the point contrasts 
Brpiy to the few passing references to it in Appellant's Opening 
fet. 


One of these arguments is based upon a representation by Mr. 
Seyich in documents which are before this Court, but outside 
s record on appeal, that the funds to pay sanctions were avail- 
f]@ on their due date and that he urged his counsel to make pay- 
It thereof; and upon a letter dated Avril 5, 1966 from Appellant's 
Insel addressed to Charles Davin, the President of Inplace 
mcs) Inceoain Texas, transmitting a check in the sum of $10,000 
mole to Inplace Linings, Inc., Batris W. Perovich and Northwest 
f Linings, Inc., a corporation, of which Perovich was President. 


So far as the letter is concerned, the check obviously required 
s Signatures of all payees before it could be negotiated and 
> proceeds thereof available for any purpose whatever. Even 
mmang, arquendco, that the proceeds of the check were not 
Buittea to some other use, the letter in no ways shows that the 
mm: tad been signed by all payees and honored by the drawee bank 
that the proceeds were available to Appellant on April 7. 


So far as Mr. Perovich's representation is concerned, Appellant 
Bonly point out, as it did in Appellant's Opening Brief, (page 
® footnote 17) that the representation is contrary to the 
toxrd on which this case is being appealed. 
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@epeewnich alleges that, in March of 1962, Appellant received 
mo. 00 in settlement of a prior action against United and other 


eendants. Appelice’s logic, apparently, runs something aS follewe: 


hee Mo. Perovich had $80,000.00 in March of 1962, it necessarily 


dows that he had the few hundred dollars required to pay sanctions 


Mnited five years later, in April af 1967. 

A litigant may not augment the record on apnoeal by bringing 
mere the See ate court facts which were clearly known to the 
Sigant. during proceedings in the court below. See Cockire@ v . 
Meee? > F520 889, 891 (5th Cir. 1967); Cash v. Mumpiy, 3890 Fed 
men Cir. 1964). Hence, in view of the aversion to affidavirts 
eo Appellice demonstrated throughout proceedings in the District 
Int, despite Appellant's vehement objwenwonau® Speeihitedt 2 recourse 
an affidavit on appeal when its use is improper is ironical. 

In any case, the absurdity of Appellee'’s logic is self- 


a7 


ment and requires no further comnent.-— 


' Second, to establish "Mr. Perovich's history of making 


i 


Se and incredible statements” [Appellee's Brief, p. 30], Appellee 


es the Court through an awkward excursion on a totally 


a Ce 


Bimtaee, the proposition is so palpably absurd that Appel Tome 
Morced to suspect that Appellee's true purpose in attaching 

Petagavit 15 to prejudice the court daainst Appellant bby 
Slying that Appellant is a vexatious litigant who ought to have 
sn satisfied with one recovery without attempting to obtain 
Sther. But this sort of contention cuts both ways. Appellant 
mid suggest that since the parties presumably do not pay $80,000 
B nothing, and since the prior case involved, inter alia, a 
Wspiracy to restrain trade, the fact of the prior settlement 
ads itself the inference that Appellant has a meritorious claim 
the instant case. 


C1 
~! 


elated Ninth Circuit decision, Perovich v. Glen Falls Insurance 


— oe eS ee ee 


mee, 201 F.2d 145 (9th Cir. 1968), in which this Court found 
fea jury verdict that Perovich misrepresented the value of stolen 
& on an insurance claim was supported by the evidence, and 

quotes as "[aJn example of an inercdible piece of testimony 

Perovich" [Appellee's Brief, p. 31), three pages of Perovich's 
memony at deposition dealing with matters which have no direct 
ing whatever upon the questions which are presented by the 
Eant appeal. 
ieematestion of the propriety of attacking crédzbi1 at an 


appellate court aside, Appellee's insinuation that the testimony 


an by Mr. Perovich at his deposition is untrue appears to rest 


flothing nome “tian speculation. So far as the Glen Fallegcuiion —— 


Sh came down eerer the tyial court ent@eecac bts orcderpeotec rent. 21 — 

Oncerned, it is merely conjecture to say that because Perovich 

. ; 8/ 

meas financial Sxrtuation to the District Court.— 
Thirdly, Appellee refers to statements by, it in a trial 


7, property for purposes of an insurance claim he misrepre- 
‘ memoranda that Charles Davin, the president of another . 


ntiff, a corporation against which the sanctions were assessed, 
fed and operated a two-engine airplane and lived on a tree-lined 


e ) ~ e ° s 
me overlooking a eet ee and that "Mrs Perovich meeeivedsa 


tantial annual income from certain gravel pit operations and 


a a ee cee ee ee a te ees ee 


Moreover, what slight evidentiary value such a fact may have, 
5 sreatly eutweighed by its inflammatory and prejudicial 
me Ler’. 


For a discussion of the propriety of imposing the sanctions 
mst this coroorate plaintiff, see Appellant's Opening Brief, 
B, footnote 40. 
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a Bee octantialgequity ima luxury home in San Marino, Californias” 
Bellce's Brief, p. 30). 

Mey ireeclevancy of such facts, even if true, to Bsmanileeg 
Bewovich or its corporate co-plaintiffs had any sum of money 
mere £Or the purpose of paying sanctions to United and the 


mecaetendants on April 7, or any other given date, seem 


5] 


t 


meus. Appellee's reliance upon evidence of this character is 


ually an admission of the weakness of its argument. 
Finally, Appellee refers to certain statements and 
ect of Appellant's counsel, including the transmission of a check 
meteca S counsel drawn on the account of McKenna & Fitting in 
sum of the sanctions the day before the sanctions were due, and 
Mee District Court's approval of settlements with other defendants 
Mewi2ch Perovich and the other plaintiffs were to receive 
ain sums of money [Appellee's Brief, pages 24-27]. 
HOWever Siiey may appear superticially, GQaere 1s nothing 
hese facts which refutes Appellant's contention that the 
Ssary funds were unavailable toc it on the April 7 due date. 
S@mtarc as the statements by Appellant's counsel, ME. 
hstein, are concerned, they are in no way inconsistent with 
eS lant Ss contention that they did not have the funds available 
pay the sanctions on the April 7 cue date. It is true that 
indicated other reasons for not paying the sanctions as well. 
he always made it clear to the court that, Appellant was in a 
Bi cumit financial position Sate might fail to pay the sanctions 


tena t nea SOn : 


“My clients, as your honor knows frem the 
' : ; ‘ 10 
metraavic, are practi¢ally delete’ 
KM &% 


>>. ». it Ss not feir to makemour iclietize *gre 
the food out of their children's mouths, which is 
exactly what they are doing [by paying the sanctions] 
Hn order to avoid a double barrel. 
x * & 
we). . Pe¥ovich, 1 don't Want him to @pend @nd 
incur obligations which frank]ly he does not have the 
wherewithal to pay. Mr. Perovich doesn't have the 
ferme. Ne isWall tapped out, asWhe puts it. . cs 
fr.t. 4/6/67, afternoon, page 51, line 25 to page 
Beeeiene 1; page 53, lines 3-5; page™ss, line 25 EO 
page 54, line 3]. 
So far as the check from Appellant's counsel is concerned, 
Mlant explained in documents filed before the teva leone: 
re the articdavit of We Zo diemiersen rows 
discloses, the transmittal of a check from plaintiffs’ 
attorneys to defendant's attorneys on April 6, 1967 
in the amount of $656.15 was a clerical inadvertence. 
Plaintiffs' attorneys had not received those funds 


from the plaintiffs and the check had been prepared 


Fr re ee rr in = NS RS ES, RS 8 SE ——$—__—— 


The affidavit referred to is set forth in pertinent part 
page 18, supra. 
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erererii 6, 1967 in the event thet funds to pay 
Che samnctione were received from the plaintiffs or any 
other unforeseen *event thereafter oceurring which 
weuld cause the sanctions to be paid® by plaintiffs’ 
Steermeve." [(C.T. 3905, lines 86-1]5]. 

mooidavate reserred to states: 

==. OM April6, 1967,..at which time. I wee un 
Seeeidvenee at the Court's hearing on the above- 
captioned case in San Francisco, I telephoned the 
Geewees Of McKenna & Fitting and instructed the boek- 
keeper to prevare a check in the amount of $656.15 
Payeslie to the law firm of Gibson, Dunn & Crutcher, 
which check was to be delivered only at my instruction. 
I did so in the anticipation that some event might 
CGeurvon titat date which, in our opinion, mould 
justify our advancing the funds for them. 

"4. 2 later learned that through a misunder- 
standing, the check was prepared and sent to Gibson 
Dunn & Crutcher almost immediately after my request that 
it be prepared. The check was transmitted through 
inadvertence Since I did not instruct anyone to send 
recheck to Gibson, Duan & Crutcher: 

"5, The aforementioned check was returned to 
Mekenne & Fitting by Gibson, Dunn & Crutcher on Apri] 
7) 1967 at the request of M@Kenna GePritting.” [CM 


meee 3907; lines “ity te p. 3908, line 2}. 


205 — 


With respect to the settlement proceeds to which Appellee 
ferred, Appellant explained: 
“Despite the protestations of the defencant 
tmowed, the fact is chear that one April 7, 1967, the 
plaintiffs did not have funds available to pay the 
: sanctions. On April 7, 1967-, settlements were in 
mid-stream with respect to certain other defendants 
which settlements were thereafter to generate 
sufficient cash to pay the sanctions. This fact is 
an irrelevancy because the plaintiffs did not as of 
fpriie7 have $656.15 available for tlre payment of 
these sanctions. The sending of the check on April 
6, 1967 by McKenna & Fitting to Gibson, Dunn & 
Crutcher was, as has been previously outlined, a 
clerical oversight which took place because plain- 
figets' Jactorneys took precawkions to prepare for 
the unforeseeable. The settlements by the plaintiffs 
with Centriline and American now having been 
accomplished, they have the funds to pay the sanctions 
if the Court and United, or the Court alone, will 
deem payment at the present time to be within a 
‘reasonable time' or nunc pro tunc compliance." 
hen. page 39 3d— lines iGes i) 
Regardless of Appellant's financial situation, however, 
fact wemeans that the sanctions were unlawful because of the 


Bais by which they were assessed [see Appellant's Opening Brief, 
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Oe and that, in any event, there was substantial compliance 


Bb the order imposing sanctions. 
| Appellee dismissed Appellant's objection to the imposition 
sanctions byetioseietrict Court on thesbagig of unverified 

| 


tements from defendant's counsel with the bland statement that 


MEtorneys fees “are whatever the attorney reasonably cnarges 
Melient (or as the case might be his opponent) the idea that 
charges are a matter of cold facts to be determined by 
idavits for cross-examination makes little sense" [Arpellee's 
mm, page 57). 

Perhaps, as Appellee suggests, the court could have 

Bly set a "reasonable fee" and not taken any evidence at all, 
figh since the sanctions were designed to compensate defendants 
the "time, trouble and cffort" to which dont ietee had been put 
Bie discharge of Perovich's attorney, knowledge of specifically 
that "time, trouble and effort" consisted of would appear to 
essential [R.T. 1/17/67, page 174, lines 23-24). But when 

Burt cdoes take evidence, and sets sanctions at an amount WHicn 
responds precisely with the amount claimed by the party so 

t it is apparent that the court based its award on the evidence, 


t evidence must be proper. 


ne tree + 


Pee herespect te: the mamuer jot Comp litamee, omly eildqitcen 


after the due date Appellant did offer to pay the sanctions. 


O 


thing had happened during the interim between April 7 and April 
to indicate that the sanctions would be less adequate compensa— 


Bi to United fer the "Simepeemettie and effort’ caused by 
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syich's discharge of his attorney, if paid on April 25° Enem 

geod on April To 
It is true, as Appellee states, that the offer was con 

jened upon the granting of an additional extension of time in 

aa to file the trial brief. But that, Appellant submits, docs 

Meiify its effect. If this Court decides that the District 

rt acted properly in dismissing the action because of Appellant's 

Ms to file a trial brief, the question of whether the non- 

Ment of sanctions justified dismissal is, of course, weer. 

af the court decides that dismissal for failure to file a 

Al brief was an abuse of discretion, it would be sheer sophistry 

affirm the action of the District Court on the ground of non- 


ment of sanctions because Appellant conditioned his offer of 


jliance upon being given an opportunity to continue to prosecute 


maction. 


Be ce err eae ee a _——— 


ee a 


/ Appellee's statement that Appellant "seems to believe that it 
error to impose sanctions for an action that does not itself 
Frant dismissal" [Appellee's miei pagee 55) is Lncomrece, 
Sellant recognizes that a court has the power to impose sanctions 
an altexnetive to the penalty of dismissal. It is scimply thie 
Sellant does not believe that the imposition of any penalty was 
propriate under the circumstances. 
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Beach's duscharga, of his attorney, if paid on April 25 ‘than 
Beid on April ae 

re as “true, as Appellec states, that the offer was con- 
fened upon the granting of an additional extension of time in 
mo .O file the trial brief. But that, Appellant submits, does 
mullify its effect. If this Court+decides that the District 
rt acted properly in dismissing the action because of Appellant's 
lure to file a trial brief, the question of whether the non- 
nent of sanctions justified dismissal is, of course, moot. 
fa the court decides that dismissal for failure to" file a 
at EVEL wes an abuse of discretion, it would be sheer sophistry 
Berwrm the"ection of the District Court on the ground of non- 
ment of sanctions because Appellant conditioned his offer of 


Sliance upon being given an opportunity to continue to prosecute 


Seton. 


cn ce a a a ee ee 


Appellee's statement that Appellant "seems to believe that it 
=cror to impose sanctions for an action that does not itself 
rant dismissal" [Appellee's Brief, page 55} is incorrect. 
=llant recognizes that a covrt has the power to impose sanctions 
mm altexnative to the penalty of dismissal. It is simply that 
ava, dees not beliewe thet tle impesition of any pene lip was 
ropriate under the circumstances. - 
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) IV 

Seite, MLSCOMCEIVES THE MATURE BND EPRUCT OF 
APPELLANT'S MOTION TO AMEND Til COMPLAINT, MODIPY 
THE PROTECTIVE ORDER, AND OBTAIN MODIFICATION AND/OR 
GeaRiPICAPTON OF CERTAIN DISCOVERY PROGEEDINGS. 


Appellee argues that "[uJnless the plaintiff can show 


me the lower court abused its discretion in (1) ordering payment 
Meemctions and (2) failing to give more time in the pretrial 

©) brief,... there should be no reversal even if the trial 

Be erred, as alleged, in ruling on any of the collateral 

mions” [Appellee's Brief, p. pei oa 

What Appellee fails to realize, however, is that this 

ma of an argument begs the question. The point to which Appellee 
Me ooarcntiy oblivious is that whether ox not the District Court 
me abuse its discretion cannot be determined without considering 
le effect of the motions. 


Seypecs sepellant contends, the Disvri ct “Court™erred 


Mmeenying the motions -- motions which relate@ directly to the 
Mmeeracion and cortent of the trial brief -- it ae obWious that 


le District Court was required to give Appellant additional 


mee to fi me tees trial brief; the District Court Ttself admrcted 


ec mm a re re SS ee ee 


@ Wath réswect to sanctions, of course, “the ultimate issue is 
Mm Whether the District Court abused its discretion in ordering 
mm@nt of Ssénctions", as Appellee alleges, but am exrd@ring the 

ise dismissed for non-payment of sanctions. The distinction is 
Beamroortare ofc, simce this Court could find that the sanctions 
Beep operiy imposed but that nevertheless it was error for the 
istrict Court net to permit them to be paid. eichteen days late. 


Meech {Sec Appellant's Opening Brief, pages 29-30). 

Bit ewmen if ther Digtrict Court did not @rr in G@nying 
meeotions, the motions still would be relevant because the plaintiff's 
‘tent is always a crucial factor in determining whether dismissal 
Meppropriate. Appellant submits that its riglit to the relief 


sught was, at the least, arguable; that the motions were made not 


r the purpose of obstruction or delay but to advance the case; 


Meeit the motions were granted it would have requiréd the granting 
Om extension to file the trial brief; and that under the 
mcumstances it was an abuse of discretion for the District Court 
to at least grant Appellant an extension equal to the time 


Meonalbly required for the preparation of the motions. 


Mi 


CONCLUSION 


Appellant Batris W. Perovich has traveled a long and 
lfficult road in the course of prosecuting tas litiigatwon. Wats 
mestment in it -- in terms of time, money, and,: perhaps most 
Bortant of all, emotional commitment -- is a large one. 


Tt may well be that everything that he has done is 


| 


Bile -- that woon an ultimate adjudication he will be unable 
B prove his case and that everything which he has invested will 
milest. Pooch knows of this risk and he accepts it. 

iie1S a far different thing, hewever, to deprive iam 
Bthe opportunity to prove his case. 


Every case which is dismissed with prejudice on a 
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medural ground represents, in some sense, a failure of the 
Betal process. Sometimes it is unavoidable because the orderly 
Meeotcretion of justice requires it. Usually, it is not. 


Perovich %hould have his day in court. 


Respectfully submitted, 


MCKENNA & FITTING 


LES J. MeINSTe i 
AARON 71. PECK 
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PROOF OF SERVICE BY MATL 


Ll 


SS 
OUNTY Or LOS ANGELES ) 


IT, ANN M. GOODWINN, being first duly sworn, depose and 


Lt ara citizen of the United States. of Americe and a 


Bident of the county aforesaid; I am over the age of eighteen 


mrs, and not a party to the within-entitled action; my business 
ress is 427 West Fifth Street, Los Angeles, California 90013. 
On April 24, 1969, I served the within APPELLANT'S 

mLY BRIEF on the Appellee herein by placing two true copies 
fereof, enclosed in a sealed envelope, with postage thereon 

mily prepaid, in the United States mail at Los Angeles, Califor- 
la, addressed as follows: 

Gipson, Dunn & Crutcher 

Wenn J. Hanson, Esq: 

Repert E. Cooper, Esq. 

Douglas M. Hindley, Esq. 


625. SouthySpring Street 
Los Angeles, California 90014 


—- 


“Ann M. Goodwin 
SBSCRIBED AND SWORN to before me 


ms 24th day of April, 1969. 


A 


otary Pogstic in and for said County — 
enc, Stace 


